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CHAPTER SIX

THE OVERSIGHT PROCESS

A. Background Om the Oversicht Process

This Chapter addresses EPA oversicht of State NPDES programs.
State program oversight encompasses overall program operation
and performance, including permitting and enforcement, as well
as oversight to 2d4sure ccneistency of State HNFDES legal
authority with minimum federal HFCDES reguirements. This
Chapter addressesa primarily the legal aspects of State pro-:
gram eversight. This Chapter also sddresses methods for

resoclving program deficiencies.

State programs must at all times bﬁ ndminiiterad con-
sistent with federal requirements. EPA is required by the
CWh to oversee State ﬁragrumn after approval to ensure adeguate
cnnsiltencf- Responsible and effective oversight is beneficial
to both the approved States and EPA. In addition to ensuring
that State programs ara Hginq run in accordances with the
requirements of the CWA, the oversight process provides EFPA
with information on the day to day coperation of the NPDES
program. Amcng cother uses, this type of information may be
used to form the basis for reports to Congress on the effect-
iveness of current laws and justifying State grant funding
levels and State-assistance programs. Federal oversight
also providez  a means by which to collect and exchange in=

formation between the States. More importantly, regular



State oversight enablea EFA to identify State programn
problems before they reach the crisis stage, thus Ellﬂwing'

easlier resclution.

EFA's oversight activities zre designed to help both
the Agency nﬁd approeved States evaluate the strengths and
weaknesses of State programs and thus increase the program's
effectiveness. In addition to issuing high quality NPDES
permite without allowing backloge of expired or unissued
permits to develop, States rust be able to manage a timely
and effective enforcement program and a competent and effect-
ive pretreatment program. Operating such a comprehensive
program requires up-te-date legal authorities, properly
trained ptr;ﬂnntl in numbers sufficient to meet the program's
needda, and adequats rescUurces. str-ngtﬁl and weakneases are
ganerally identified as falling within the following three

classes: (1) programmatic performance, (2) legal authorities,

ar (3) rezource levels.

{1} Pregrammatic Deficlencias

Frogrammatic deficiencies are those :n:ulting from the
State's failure prnpefly to administer the prnqrﬁm the State
d:ltrib;d in ite program submission. Essentially, this means
that the State ia not complying with the requirements of th!
4OA (which sets cut the State's commitments). Specific
exarples of these types of deficiencies include: an excessive
backlog of expired permita, an inadequate permit issuance
rate, deficient permits which do not contaim all required

conditions and limitations, failure by the State to comply

6=2



with WPDES regulations, including fallure to comply wieh
procedural requirements when ilssuing permits, failure ta
submit permits for Regicnal review or resgond to the Region's
comments, failure to rum an effective enforcement program,
and failurs to properly admini:ter-the pretreatment program.
In addition, an approved State's fallure to seek pretreaatment
and federal facllities.authority from EPA, as required by

Federal law, is ccnsidered to be a prograrmatic deficiency.

(2) Legal Deficiencies

Legal deficiencies include cutdated State .egar autnorit-
les or improper revisions to theose authorities. Many State
pPrograms have [ot bnln.revieue& for legal sufficiency since
their initinl_appr:vul. Since most State programs were
approved before 1977, this alasc means that many State programs
may not have been updated to reflect requirements mandated
by the 1877 CWA amendments. In additicn, the federal regula-
tions hn?u undergone numerous and significant changes since

these Amendments.

Legal deficiencies also may have occcurred due to State
changes to statutes or regulations subsegquent to program
approval, where the State did not reguest program modificaticn
to reflect those changes. Examples of such revisions include:
ututuﬁnry amendments eliminating or modifying a general
cenflict of interest bar to members of the State's permitting
body; and creating permit variances not allowed under the
CWA. Other States have experienced judicial deciszions thae
affect Etn;n-prngrnm cperations.
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States ﬁiih cutdated or inconsiatent legal authorities
are expected to review and revise those autheritiass to be
consistent with federal regquirements. EFA Regions and Head-
quarters are now Icplementing a program for pericdic reviaw

of approved State legal authorities.

{3) Resource-Related Deficiencies

Resource problems include inadequate funding and
innufficiint or inadequately trained personnel. In some
cases, State resource ihqr@[nlli_appeur to be the result of
a shift in rescurces, previcusly committed to NPDES activi-
ties, to other State environmental programs. A shortage of
ghalified persconnel can have an appreciable negative impact
on pregram administration, particularly when there im a lack
of gqualified permit writers or properly trained inspectors.
Rasource deficiencies fregquently will lead to serious
problems in other asp;ctl of program administration, leaving
the 5tate unable to properly operate the program. In such
canes, EPA mu;t require that proper funding and staffing
be provided by the State as & condition of continued program

approval.

In an effort to isprove NWPDES prosram gquality through
improved comminication of EPA's expectations of State and
Fegicnal ﬁrngrun performance, EPA has developed a compre—
hensive overaight policy for State NPDES programs. This
policy will be reviewsd and updated annunlly.- (The FY
1987 Eﬂid;nﬂt for Oversight of NFDES Programs has been re-

produced in Volume Two.) The guidance sets cut goals
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for State WFDES programs and defines an adequate NPDES
program. When EPA cversees étutu pregram administration, the
Agency will evaluate the State program against thﬂlﬂquttive'
set cut in the guidance. For example, the Guidance calls for
States 2nd Reglons to issue high quality permits and maintain
a low backlog. In its avurgight of State programa, EPA will
examine these aspects. The Guidance does not address specific
annual commitments, although these are based upon the goals

get out in the GCuidance.

B: Statutory Basias

In creating the NPDES program, Congress clearly intended
that the program be implemented largely by the States.
Secticon 402(b) raéui::u that a2 State, wishing to manage the
NFDES program in lieu of EPA, demcnstrate that it possesses
the requisite authorities, procedures and rescurces to do
go. For a detailed dis:uu.imp of the approval process, see
Chapter Two, above. The CWA ls abundantly clear that EPA is
expected to retain an impertant oversight responsibility
following State program approval. EPFA's fulfillment of this
oversight duty is critical to achieving national <onsistency

and the sucessful implementation of the NPDES program.

The statutory basis for EPA's oversight function is
centalined in section 401{&] of the CWA.. Paragraph (e)(2)
of that section states that-"[alny State permit program under
this section shall at all times Be in accordance with this

secticn and guidelines promulgated pursuant to section 304(1)(2)
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of this Ast." Paregragh {c) (3] =states that. if the Adominis=rator
determines, after hearing, that a State program 18 not Tteing
adpmipistered in aﬁcafdance yi:h federal requirement;, he shall
withdraw the program. In order to carry out this duty, the
Administrator must Sontinually oversee State program cperation.
Eection 402 also requires State prﬂgrawi to fully comply with

the federal regulations upon approval.

These statutory mandates are reiterated in Part 123 of the
HPDES regqulatichs which provides that "[alny State program
approved by the Administrator shall at all timea be conducted
.in accordance with the regquirements of this part® (see, 40
CPR 123.1(Ff) and 123.62{e}). Part 123 also requires Stat;
légal authority to be revised to comply with new or revised
federal authnfity- Such revisions are to be made within one
vear or, when statutory revisions are needed; within two yvears
aof the federal change. A State's failure to have up=-to=-date
legal authﬂritiay can have a significant negative impact
on the State program and result in deficient permits or legal
challenges to the program's approval status. OQut-of-date
statutas and regulaticna can also have adverse effectsa on
ope of ghé primary goala of the CWA: general consistency among
State water pollution comtrol programs. Inadeguate State
legal authorities could givi digchargers in one State an un-
fair advantage over qtschargerl in other State=. Finally,
inadequat& or out-af-date legal authorities are grounds for

EPFA to withdraw 1ts program approval (see, 40 CFR 123.63).



a4 EFA and State Rcocleos

The program descripticn and thea MOA should clearly set
out the respective oversicht roles of EPA and the State.
For a complete discussion of these documents, see Chapter 5,
above, and the Model MOA reprnducéd in Volume Two. Establishing
responsibilities in writing eclarifies the scope of anticipated
proegram activities and provides a framework for the resoluticn

of any disputes which may arise.

EPA"s role in the oversight process sriginates with
initial appreoval of the State program. At the time of approval,
EFA reviews the State’s submission to ascertain that the
State h;u adeguate funding, rusnurcun,'argnnizatinngl
ltrﬁ:turq. and legal authority te rum an effective procram.
However, EFA approval of the "paper program® is conly the -
first step in assuring a guality State program. To snsure a
smeoth transition, EPA azsists nguly-éppruved Etates following
approval. The MOA typiecally rqqq;rlﬂ EPA to transfer its
relevant files on permits and permittees to the State. In
addition, EPA will provide technical assistance in developing
effluent limitaticns and drafting permits. This assistance
is svailable in the form of actual drafting of specific

permits, and workshops and semipars for permit writers.

EPA ongoing oversight activities are designed to evaluate
both the on-going State program cperations and overall program
plaaning and performance. The oversight of on-going program

administration focuses on individual permits and compliance
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setivities. Theose activities include receiving and reviewing
draft or proposed State permits, evaluating reports addressing
compliance and enforcement activities, and participating

in inspecticons of permitted facilities or indirect dischargers

in the State.

For +he broader perspective, EPA Regicne conduct mid-vear
State program reviews and pericdic audits of State performance.
‘These ingquiries allow EFA to assess program perfcrmance as
a whole, focusing on the State's achievement of cverall
program goals. The mid-year review is often carried ocut in
conjunction with the annual State-EPA agreement (S5EA) and

the secticn 106 grnnt'Iunding negotiations.,

The section 106 grent process involves the negotlation
of a State work plan betwoeen EFA and the State. The seactlon
106 funds are disburzed by EPA Eegidnnl aofficen based up¢; B
formula determined by data reflecting the scope of each
State’s water guality problem. . Generally, the EPA Reglons
prn;Edi targets for the completion of activities by the

State agencies which receive the section 106 funds.

The 106 work plan designates commitments conslstent with
the ezsential State program activities defined in EFA's
annual cperating guidanceg and summarlizes actlivities thlt-thl
State and Region agree should be pt#!n;mﬂd didring the fizcal
year. The work plan covers all activities which are supperted

by the annual section 106 gramt. The work plan also indicates
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Ahe level of grent rescurces to be devoted to =pecific tasks.
It must also be consistent with the MOA. Cenerally, thae
plan is incorporated imto an annual State/EZPA Agreement
(SEA). The SEA serves as a tool for joint State/EPA Flaaning
and evaluation. It eetabliches pricrities, measures program
successes, and indicates each party's formal commitments.
The SEA thus rmay be broader than the section 106 werkplan.
However, the two Jdocuments are frequently similar and may be
combined by scme Regional Cfficea. The SEA le not required
by federal law, and currently, only about half of the Regicral
cffices implement SEAs with their nﬁprnvnd Staten.

The State’'s respensibilities in the gversight procesa
.ar; largely infocrmaticnal, although EPA ceardinates a11'1;|
cversight activities with the State. ©Of course, the State
is also required to submit coples cof proposed and issued
permits to EPA in accordance with the MOA. As noted in
Chapter 2, the CWA and the MOA cbligates the State to notify
EPA of any proposed revisions to its legal authorities and

submit a copy of the proposed revisions to EPA for review.

In Qummary. EFA‘s role in the oversight process is to
'analrzq'and segesg program performance; based 1&:911} upon
information supplied by the State itself. However, for
varicus r!u;cnl. the necesgsary information is not always
provided to the EPA Regions and Headguarters in a timely and
congistent manner. These problems distort and reduce the

effectiveness of the cveraight process.

Az is discussed in the follewing section, EPA is expand-



ing its State oversight activities relating o both program
performance and legal authorities. It is anticipated thae

these activities will fFulfill EFA's statutory obligation to
ensure that 5State programs are in full compliance with the

CWA, as well a= identify those State programs with serious

deficiencies. The results of these activities will in turn
enable EFA to efficiently utilize ite Eun rescurces in

resolving those deficiencies.

D. Identification and Resclution of State Frogram Deficiencies

(1) Identification

The identificaticn and resclution of deficiencies in
State programs and legal autherities has not received prinriiy
attention until recently. However, the udtéuacy of State
permit program performance is a critical link in achieving
the Agency's miu;inn under the CWA, and the udtqﬁacy of
legal authorities {s directly Iinknq to the adegquacy and
defensibility of 5tate~iaau;d permits. Thus, the identifi=
cation and correction of program deficiencies is an esszential

part of the oversight process.

In the past, preblems with State programs have usually
been brought to EPA's attention by a problem or challenge to
a perticular permit. Por example, EPA might learn that a
permit is unenforceable because the State lacks adeguate
regulaticns, or that a State is reluctant to take enforcement
actions because of concerns about the adeguacy of its authority.
Cn other cccasions, EPA learns of program deficiencies through
letters or lawsuits from envircnmental groups. or these frablin:
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are 1dentified in the course of reviewing State legsl authoriciss
in response to & State's request for autherity to administer

a pretreatment or general permit program, or to regulate

federal faclilities. GHowever, until now, the common denominater
of virtually all deficlencies identified by EFA has been

that they have been identified in a remedial or passive

context. In many cases, these deficiencies have been brought

to EPAR's attention by cutside parties. EPA's on-going nveruigﬁt
aof State programs identifies many of the deficlencies that

may need to be resclved. For example, EPA conducts regular
reviews cf State-issued permits, which may indinntl.th|£ a number
qf'permltd are fnadequate. However, these are generally
individual instances where problems have coccurred; EPA and

the States generally can work nuF informal means to Ccorrect

these day-to-day program cperaticon problems.

On a separate track, EPA oversees programs to identify
more asignificent concerns. -Rather thaﬁ belng r-mtdiil,
EPA'"s current oversight program is Lntiﬁduﬂ to be preventative
in nature, and will attempt to locate and resolve potential
deficiencies in State program cperations and legal authorities
before they actually come to pass. Although EFA continually
cversees State programs, the Agency's current procedures for
identifyving 5£ﬂtl program problems rely upon the following
two tools, each with a different emsphasis. These tools;

mid=vear evaluaticns {whiph are . focused an lmpllmlntltiun.

problems) and legal reviews (which focus on legal authorities
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and rescurces) are described below.

fa] Mid-Year Evaluaticns

Fegicnal offices zre expected to perform cemprehensive
evaluations of appreved State programs at least once each
year. This review is usually conducted pricor to the Cffice
of Water's (IZPA Headguarters) mid-vear evaluation of the Region.
The Regicn's ::mprchﬂnsi?n review typically summarizes the
reéults of the pericdic program evaluatisns that have been

performed during the Prnccﬂﬁing YEAL «

The Region's own review of the State's pé:farﬁancl
revolves arcund the SEA and secticn 106 grant negotiations
discussed above. During these processes, priorities and
commitments are established for tha coming year. In zddition,
specific difficulties, peculiar to the State, should be

identified and addressed in the SEA whenever posible.

At the conclusion of the anaual review, the Region
will prepare a written report outlining the State's accomplish- -
ments and indicating areas ;héru improvemants are needed, as
well as summarizing agreements reached on the resolution of -
any problems identified during the procesa. Copies of .these
documents should be provided by the Region to the appropriate
staff in the Qffice of Water Enforcement and Permits, EPA

Beadguarters.

(B} Legal Authority Reviews

Bince the MPFDES program is cconstantly evolwing, there
Wwill always be & need Lo revise and update State programs.
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Staté law shouwld be reviewed p&riadic;lly_tﬂ-en:urg legal
authoricies are consistent and up-tc-date. Many approved
State legal authorlties have neither been updated by the
State nor reviewed by EPA since the time of initial program
approval. To rectify this :itu;tinn. EFA has developed a
strategy for reviewing approved programs which calls for

each Region to conduct a comprehensive evaluation of at

least cne qurnv;d Etate's legal authorities each year {515,
Memorandum, "Review of Approved HPDES Frogramsa,® from the
Director of the O0ffice of Water Enforcement and Permits to
EPA Regicnal Water Management Directors, rcpfﬁducéd in Volume
Twg). In addition, the FY 86 Guidance for Oversight of
HFDES Programs calls for all approved State legal auvthorities
to be reviewed by the end of FY 86 (this commitment alsd

appearad in the FY B85 GCuidance).

Cnce the individual States are selected and a priority
for review is established, EPA will request esach State to
conduct 2 self-evaluation of its legal authorities. After
cach State completeas %n initial analysis of its legal author-
ities, EPA will conduct an independent review. These reviews
will be coordinated between EPA Headguarters and Regional
Cfficea and will be Equiualint in scope to the review now
carried cut for new or modified WNPDES programa. (The procedurses

for legal reviews are set out in Chapter 2. above.)

If EPA or a State identifies deficiencies in the State's

legal authorities, EPA will work closely with the State to

6=13



remgdy the defliciencies. If needed, EPA will provide legal
support and assistance in drafting these revisions. It ia
anticipated that in many cases, EPA'Ss concerns can be resolved

by a well-documented opinion from the State Attorney General.

12) Deficiency Fescluticn

Oncea a State program deficlency is- identified; it must
be resclved. The appropriate remedy or remedies will be
selected by EPA after ccnsiﬁering the nature and sericusness
of the problem, ihl State"s awareness cof the problem, and
the Btate's willingness to deal expediticuely with it. In
many cas#s, the problem can be workaed nut_infn;milly by tﬁ-
joint efforta of the State and EPAR. Whenever possible, EPA
will accépt a resolution of the croblem whiﬁh is the least
disruptive and time-consuming. For example, with guestions
concerning State legal authority, EPA will generally accept
an Attorney General's. statemant supported with adequate
citations and case law as an alternative to reguiring a more
costly and time consuming statutory change. The tools EPA
has at its disposal to resclve State program deficienciss

include the following (in roughly escalating order):

tni Informal Dialogue With State

Virtually all prublnﬁ.rllnlutiuq efforts will begin
with a discussion about the problems The State will be advised
as to what problems EPA perceives and what steps EPA belisvaes
should be tﬁklﬁ to resclve the problem. EPA will attaupi
to determine the cause of the problem and reccmmend a -

plan for resclution. This may ineclude technical assistance
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or additioral guidance from EPA of 2 reccmmendation that tha
State cbtaln’ contractor assistance. As with any of the
deficiency resolution techniques discussed below, EPFA's goal
Aduring these informal discussicns is to help the State retucn
to compliance with CWA requirements. However, EPA may indi-
cate during these discussicna that further action will be
taken by EPA if the State fails to take prompt :ﬁrrectiul
action. In such situaticons, EPA will apply one or more of

the remaining tools for deficiency resolution.

(b). Medlfication of State-EPA Agresment or MOA

In some cases, it may be effective for EFA and the State
to address the problem in the S5EA or annual section 106 grant
(these two doccuments are described above at page 6-6), or
amend the MOA to reflect program performance goals necessary
to eliminate the problem. For certain problems, particularly
those relating to information transfer, other procedural
problems, or those deficlencies impacting the program over
a long period of time, modification of the MOA may be an
appropriate step. Other uhnri-t-rm performance problems
(e.g9., elimination of a specified backleg), are more appro-
priately addressed through the annual SEA/106 grant negotiation
process. EFA may put specific State goals in these documents
to be achieved during the following year. The State's
performance can then be tracked against these commitments.
Since the commitment is set cut specifically, the Stata's
cormpliance can be easily determined, as well as the need for

further action. These documents may also be useful in
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the resclution of enforcerment or compliance d}finien:ies*
particularly if the State needs to increésase activities which
may be included in the agreements as guantifiable cutputs,

=

such as compliance inspections or enforcement referrals.

(e) canditianing Receipt of §106 Crant on Achievement of
Specific Commitments

EFA intends to use pefformance-based grants, including
the ﬁlﬂﬁ grant, as a mangement tcol to promote and recognize
the effective performance of State HPDEE prograns {iil’
Administrator Thomas®' May 31, 1985, Policy con Performance-Based
Asgistance). This pelicy is rnprqdquﬁ in Volume Two. It
explicitly links the provigion of EFA grant funds té effective

Stata pér!urmnncl.

In the case of §106 funds, effective State performance
is evidenced by the State achieving its work plan commitments.
States with superior performance may be eliglble for financial
incentives, including supplemental funding, while stnaés
which fall to meet aignifi:ﬁnt goals in their work plan mnf
be subject to reductions in funding, restrictions on the use
of federal :unding; of adjustments tn.thu schedule fﬁr-rilan‘u
of !undinq finclﬁding witholding a pertion of the grant
until the coemmitment is met). Since & properly dArafted work
'p;un containe qunntiflabl; outputs for each described -cti?ity.
i; provides an excellent basis for evaluating the State's

progress toward meeting itm commitments.

Fegional Offices are reguired to review State prng:||j
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against the work plan throughout the year (see. 40 CFR
35.3150). If a State fails significantly to achiewve the
commi=ments contained in the work ;f:gram. such as additiomal
measures as dlscussed above, the Fegion should consider
acticng to encourage improved future State performance. As
cne means to en::urage_imp::vnd State performance, the Reclon
should strongly consider a firancial penalty such as a
reduction of the grant award. This grant reduction is

tased upon the p;inciplt that funds are awerded £o accemplish
specific, mutually agreed taska. If the State fails signi-
ficantly in accnmplighing the tasks, the funding should be
reduced proporticnately. Since there are no nhjﬂ:ti?u.-au;nr
matic 5tﬁndards to be applied; the Region should use ltl_htut
judgement in vsing grant reduction. Two important factors
which should te considered are actual State performance
compared to its cutput commitments and the prior history of
Sfutu.Pgrfnrmancu+ In instances where a State has repeatedly
failed to meet its commitments. thé_?&giun has little cheice
but to reduce grant funding. Hnwe%er, any reduction or
gliminaticn of grant funding must aliways be carried out in
accordance with the Agency-wide policy on the subject, and
should be reserved for instances of.clearly inadeguate

performance.

{4) Review of State-issued permits

The CWA provides for EPA review of State-issued HPDES
permits. EPA review ensures that EFA provides comment wherse

appropriate to assure that State NFDES permits meet minimum
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federal requirements.  In addition, EPA can often provide
infcrma£iﬂn or data helpful to 2s3sist State permit writers
in kenpiné up with new developments in control techniques
in other parts of the nation. This procedure often has the
additional benefit of helping State permit writers improve
their skills, particularly if the permit review is carried

out in conjunction with additional training or guidance.

Section 402(e) provides that, for certain classes, EPA
may waive 1ts review of all permita. The Agency's State
program regulations establish the types of permits which
may not be waived. These include major permits, general
permits, permits for discharges which may affect another
State and permits for dlthn:gin into the territorial seas
[see, 40 CFR 123.24(4)). However, if a State often needs
assistance in developing appropriate permit limita or
is otherwise having difficulty l2suing adegquate permita, the
Eegion should not waive its r;vicw to the maximum allowable
axtent. Instead, the Region should conduct a detailed reviaw
of any State-issuved permits of concern, feocusing attention
on the azpects of permit development which are kbown to be

troublesome for that Statg.

fe) Formal Rudit of State Permiteting and Cempliance
Activitiaes - .

On occcasion, it is necessary or appropriate for EPA
to conduct a detajled review of State program performance
and permit files. (This process is separate from the Agency's

Permit Qualiety Raview Program.) Where this is undertakean,
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EPA uill1gun=1allr spend a pericd of time carefully evaluating
the State's permit and/or pretreatment files.. Audits can be
both diagnostic (because a formal audit can help locate
specific programmatic problems) and remedial since it mly.
provide the basis for determining appropriate corrective
action. The audit is most uvseful where a State program is
known to be ﬁuffarinq from deficiencies in overall program
cperation or management but specific deficiencies have not
yet been identitied. A formal avdit may be performed upon -
the entire State program, or its scope may be limited to a
epacific aspect, such as pretreatment. Upon completion of
;hf audit, EPA will evaluats itas findinga. Thess will
normally be submitted to the State in the form of a report.
If deficiencies are found, EFPA will generally seek agreement
on prompt corrective action through nnl.uf tha other mech-
anisms discussed in this part to resclva the problema, such

‘as delineating commitments in the section 106 workplan.

(£) EPA vato of State-issued permits

As discusased above, EFA is empovered to review State—
issued permitsa. In cases where EPA has exercised that auth-
arity, ;a:tinnn 402(a) and (e) of the CWA authorize EFA o
chiect to (veto) proposed State permits which do not comply with
federal regquirements, such as a failure to issue adequate BPJ
permits. Objection to State-issued permitse is part of EPA's
routine State program aﬁtrnight and its use is not normally
uunlidnrgﬂ a remedy for State program deficiencies. Regions
are gxpected to review permits and object whan they fail to

mesat CWA regquirementa. See 40 CFR 123.44. The Region should
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be prepared to lasue the permit in the event that the State
is unable to satisfy any important EPA concerns. It is

esgential that this tool be utilized where appropriate in

order to ensure high quality NPDES permits and fulfill EPA's

cbligaticons for effective State program oversight. Once a
State permit becomes effective, EFA's ability to require
changes in its conditions is little better tham that of any

other interested party.

Where Etates have chronie permit guality problems,

EPA will ltrung}y consider increasing the scrutiny given to

State permits, thus increasing the frequency of cbjections.

For example, Regiona sometimesa submit informal comments to
States on certain deficiencies rather than phraninq them. as
obiections to the permit, Where the State continues to-
ispue poor permits or dces not address EPA's informal com-
ments, the Fegion will begin to issue the commenta as formal
nbjectiﬁn!. requiring the State to address the concern Lo
avoid the permit being vetoed after the 90-day peried.

Where appropriate, Regions also should consider increasing
the scrutiny qiv-ﬁ to certain classes of permits that arce

normally nnt':qrtfully reviewed.

{g) Cutting EPFA-Provided Funding

This is the reducticn nr'u}iminatign of federal funding
provided under the CWA. Cutting or reducing federal funding
is a more sericus and consequential sanction than the p.rfg;ﬁ-
ance-based grante program discussed above, since the State

cannot obtain the financial assistance meraly by meeting stated
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gﬁalnf and this procedurd can result in the slimipstion aof
funding beyond 3ust the (106 grant. A program with sericus
deficiencies often is already suffering from resource pro-
blems, and reduction or elimination of federal funding may
only serve to exacerbate the problem. Thersfore, cutting

Funding, ;: distinguicehed from the performance-based grant,
should only be considered in serious cases where other re=

medies, including the use of performance-based grants, have

failed to bring about irproved program performance.

. {h) EPA-State Consent hgreement

In cazes where EPA has identified several different sig-
nificant deficiencies in a State program, and informal methods
have not resulted in improved State htrfnrthnc-*'an EFA=-State
consent agregment can be a useful tool to aseist the State
to return to cﬂmpliunci; Such an agreement is E!!lntilllé a
contract bLetween the State and EFA, in which the State is
required to carry cut specified Ittl?itilﬂ according to a
schedule agreed to by the parties. For example, such an agree-
ment might, in part, call for the State to submit revised Hﬁﬁﬂs
regulations to EPA for review by a specified date. The
schedule would eventually culminate with the promulgation of
the final revised regulations by a set date. Such a schedule
may also bE.dﬂﬂllﬂPEd to hlimin:tc.pcrmit backlcga, require
increased compliance or enforcement activicies, or mandate

increased State staffing of the program.
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In order to be meaningful; the <onsent agreement must con=.
tain specific consequences for the 5State’s failure to comply
'.-rit.:'h the agreement. These :cnsequc:ﬁcu; can include monetary
penalties ﬁr cther sanctiona. For example, mcnetary.pnnultlni
could include reduction:'of the State {106 grant by "X" dollars
per each permit which the State commits to but fails to issue.
other zanctions might include ';:‘he staging of a public faet
Fin.dir.g hearing (see below) on program quality i;l the event
the State misses any of the milestones specified iﬁ-thl
agrzzme.ﬂ.t or, the initiation of '-Jit'nd:a'-rnl prncttdlnén for
certain tvpes of vislationa. The consent ag?aﬂmnqt may ai;n
cbligate EPA to provide financial, legal, technical, 5:

‘management assistance to the State.

A consent agreeﬁan? should be tailered to the apttlfic
circumstances of the case at hand, taking into account the .
State's particular.ﬂtrengthn. weaknesses, and needs. A consent
agreement cuﬁ be used in eonjunction with other ramadinu*
Finally, the conzent agreement may be a useful tool in ﬁnlpinq
to resoclve actual or threatened legal actions brought by
ﬁutuiﬂt parties. For example, an nnvifanﬁ&ﬂtal group,
otherwise prepared to briné sulit or file a p;titiﬁn for with-
drawal, may be willing %o settle in exchange for either -‘having

“input intu,-nt being made a party to, the terms of a“State-EFA -

consent agreement.

(1) PFederal Astumgtiﬁﬁ af State Enforcement
Sections 309(a) and 402(i) of the CWA provide EPA with

the autheority to take Enfn;cnmcnt action against dischargers
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The withdrawal process dces not have as its central
purpose the retuorn of the progrim to EPA nor dows {Hitiatien
of withdraval proceddings mean that the pregram will u:tullir
ba. withdravwl. The withdramdal process o pri=arily a device
to- encourage the State to correct program deficlencies in
order to retain NPDES authority. To date, EPA has not withdrawn
any State NPDES progréms. Howdver; given the Turrent emphaais
Jpon 3Jtace program gqualliey, and recent activiclieos by eavirsn=encal
grovps (such as Filing petitiofs requesting the wifhdrawal
ef & State progrum), EPN may consider withdrawal proceedings
for any.S¥ate which consistently cperates its NPDES (incluvding

pretreatient) program in violation of the CWA.
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